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MUR: 5338 SENSITIVE 
DATE COMPLAINT FIUED: November 2 1,2002 
DATE OF NOTIFICATION: November 29,2002 
DATES SUPPLEMENTS FILED:" 

Novembti 27 i&d Decimber 6,2002; . 
January 22,2003 ' 

DATE ACTIVATED: December 9,2002 

. 

EXPIMTION OF STATUTE OF LIMT1;ATIONS: 
November 6, 20073 

Common Cause 

Democracy 21 
through Donald J. Simon, Acting President 

bough Fred Wertheimer, President 
The Campaign and Media Legal Center . 

through Trevor Potter, General Counsel 

I ThC fmt two supplemcnu consincd of the exhibits to the complaint, which bad apparently been 
inadvertently left off of the complaint For ease of refkrence, the material in these supplements will be cited in this 
report simply as exhiiits to the complaint, not as supplements. The third supplement, which will be cited as "MUR 
5338, Supplement to the Complaint, January 22,2003," contained additional substantive argument based on facts 
that occurred after the complairt was filed 

All of the potential alleged violations are of provisions added to the law by the Bipartisan Campaign 3 

Reform Act ("BCRA"). Accordingly, this Office has determined to reflect in the Case Management and 
Enforcement Priority Systems a statute of limitations date five years after the effective date of BCRA, which is five 
years after any violation could even theoretically have occurred in this matter. As described infru in the main text, it 
now appears one respondent may have actually violated the law as early as December 24,2002; the statute of 
limitations would run on that violation on December 24,2007. ,' 
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RESPONDENTS: 

ii 

Center for Responsive Politics 
through Larry Noble, Executive D k t o r  . . I .  

The Leadership Forum 
Susan Hirschmann 
L. William Paxon 
National Republican Congressional Committee 
. and Donna M. Anderson, as treasurer 
Democratic State Parties Orgaghation 
Joseph Cannichael 
DNC Services CorplDemocratic Natiobal 
committee 

Terry McAuliffe 
and Andrew Tobias, as treasurer 

RELEVANT STATUTES: 2 U.S.C. 0 431(4) 

2 U.S.C. 0 434(e)(1) 
2 U.S.C. 6 434(e)(2) 
2 U.S.C. 0 441a(a)(4) 
2 U.SG 0 441a(a)(5) 
2 U.S.C. 6 441i(a)(l) . 

2 U.S.C. 0 441i(a)(2) 
2 U.S.C. 6 441i(b) 
2 U.S.C. 0 441i(e) 
11 C.F.R. 5 lOOS(g)(4)(ii) 
1 1  C.F.R. 6 106.l(c)(l) 
11 C.F.R. 0 110.3(a)(3)(ii) 
1 1 C.F.R. 0 300.2(c)(l) 
11 C.F.R. 0 300.2(~)(2) 
1 1  C.F.R. Q 300.2(~)(3) 
I 1  C.F.R. 0 300.12(d) 
11 C.F.R. 0 300.13(a) 

.. 2 U.S.C. 6 434(a)(4)@) 

INTERNAL REPORTS CHECKED: Disclosure Reports 

. . ._ 
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Reform Act of2002 (“BCRA”), Pub..L, 1.07-155,116 . . . .  Stat. 81 (March 27,2002). . . . . .  This is also the 

first enfoFement . . .  matter to apply new Commission regulations implementing BCRA’s . I .  .. . . .  

prohibition on the use of non-Federal funds by national party committees. See 11 C.F.R. 

66 100 et. seq. In addition to their substantive provisions, these regulations state that when 

determining whether an or-tion is established, maintained or controlled by ,a national party 

committee-and thus subject to the prohibition on the use of n o n - F d d  funds-the . 

. . i. 

. .  .. . . . .  . ! . .  . 

Commission’s findings must be “based on the entities’ actions and activities solely after 

November 6,2002.” 11 CP.R 8 300.2(~)(3). This Officers recommendations with respect to , 

the Leadership Forum tum on the application of this provision. . .  

The complaint contends that two recently formed organizations, the Leadership Forum 

(“the Forum”) and the DepIJocratic State Parties Organization (“DSPO’), have ties to the 

Republican and Democratic national committees and thus have violated or are about to violate 

BCRA’s restrictions on the use of non-Federal b d s  by national party committees. Specifically, 

the complaint makes the following three allegations against the Forum and DSPO 

(1) they are directly or indirectly established, financed, maintained or controlled b a 

(2) they have solicited or intend to solicit, receive and spend non-federal fhds, see 

(3) they do not intend to report their financial activity to the Commission, see 

national party committee, see 2 U.S.C. Q 441i(a)(2) and 11 C.F.R. 6 300.2(c); r 
2 U.S.C. 6 441i(a)(l); and 

2 U.S.C. Q 434(e). 

5 

established, financed, maintained or conmolled by a state party committee or.group of state party comminccs and 
that it intends to expend nonBedera1 funds for Federal election activity in violation of 2 U.S.C. 5 44 1 i(b)( 1). 

With respect to DSPO, the complaint alleges in the alternative that DSPO is directly or indirectly 

i 
j 

- . - _.. 

. .  



.. 

0 

2 

- 3  

4 

5 

5J 6 
n 
2 7  
4 
p = 8  
E 

g 9  

f 10 
E 

7 
P 

11 
r4 

if . \ 
-: 

5 E  

13 

14 

15 

16 

17 

18 

I9 

20 

I 

0 2 

I .  .. 
' . As to the Forum, the complaht, responses, and publicly availablC'inf6nnation do not ' 

(I 
indicate that ii'is established, financed, maintained or controlled by the National Republican 

Congressional Committee ("RCC'), as the complaint alleges. Because the Forum thus do& .' 

not appear to be subject to BCRA's prohibition on the use of non-Federal finds by national party 

committees, this Office recommends that the Commission find DO reason to believe with kgard 

to this respondent! As to the NRCC, this Office does recommend reason to believe that it ". 

Violated the Act by receiving a r e h d  of non-Federal funds h m  the Forum after the effective 

date of BCRA, but due to mitigating circumstances also recommends no M e r  action with 

. .  

\ 
. 

respect to this violation. 
. .  As to DSPO, the complaint, responses, and publicly available idonnation do indicate 

that it is established, financed, maintained or controlled by the DNC Services CorpJDernocratic 

National Committee ("DNC"), as'the complaint alleges. Specifically, DSPO appears to be 

virtually identical to, and essentially an alter ego of, an organization called the Association of 

.. 
I 

State Democratic Chairs ("ASDC"), which is a subordinate committee of the DNC. Nonetheless, 

DSPO appears to have engaged in no activity since its formation, and it represents that no final 

decisions have been made as to what activity it Will engage in or even whether it will become 

operational. Consequently, because there is no indication that DSPO has violated or is about to 

violate BCRA's prohibition on the use of non-Federal funds by national party committees, this 

Office recommends that the Commission find no reason to believe with regard to this respondent 

or the DNC. 

Significantly, the Forum has engaged in no activity since November 6,2002 other than submitting a 6 

putative advisory opinion request to the Commission, defending itself against L e  complaint in this maner, and 
returning to the NRCC 5 1 million that it received prior to November 6. The receipt and return of the $ 1  million 
appear to be the only fmancial activity in which the Forum has ever engaged. 



........ . . . .  . . . . . .  .:.; , . , .... c) . .  3 effwtive.NovenQa . .  6,2002 !. national. i +mgittees of politic.al parti+ . . . . . .  -,including,national ., . 

4 . congressional . .  campaign m&ttees : .. - may.not solicit, receive, or direct to another person a . . .  

5 

. q 6 

contribution, donation or transfer of h d s  or any other thing of value, or spend any h d s ,  that 

are. ... not subject to the limitations, . . .  . . .  prohibitions e d  reporting requirements of the. Act. 2 U.S.C. 
.. I . .  

w 
3 7  
4 

0 441i(a)(l). This prohibition also applies to officers and agents acting on their behalf, and to 

any other entity directly Oi indirectly established, financed, maintained or controlled by a 

national party committee. 2 U.S.C. 8 Uli(aX2). 

An entity that directly br indirectly establishes, finances, maintains or controls another 

entity is a “sponso?‘ of the other entity. 1 1 C.F.R 0 300.2(c)( 1). The Commission must 

examine a variety of factors, set forth in 11 C.F.R. 0 300.2(c)(2)(i) through (x), “in the context of 

’ 13 the overall relationship between the sponsor and the kntity to ddermine whether the presence of 

- 14 any factor or factors is evidence that the sponsor directly or indirectly established, finances, . 

15 ‘ maintains or controls the entity.” 11 C.F.R. Q 3OOm2(c)(2). Moreover, the list of ten factors is not b .  

16 exclusive. Id, Although there are some changes in temhology to reflect the new context 

17 

18 

presented by enactment of 2 U.S.C. Q 441i, the factors are essentially the same as the aaliation 

factors listed at 1 1 C.F.R. 0 lOO.S(g)(4)(ii) and 1 1 C.F.R. 6 1 10.3(a)(3)(ii). See Explanution and 

19 Justij2ation for Final Rule on Prohibited and Excessive Contributions: Non-Federal Funds or 

20 

21 

Sop Money (“EW”), 67 Fed. Reg. 49064,49084 (July 29,2002). These factors have been used 

since 1989 (and some of them since far earlier) to determine whether two committees not 

22 deemed to be affiliated per se are nevertheless affiliated (and therefore subject to single limits on 

contributions made to or received from a single source) pursuant to 2 U.S.C. 6 441 a(a)(S). 
I 

.. 
. -  . . . .  
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&i&ined or Conmlied bj. a sponsor Unijss’that deteiminitiGii “baseti on the iiitities’ actions . . .  

. .  . 
. and &&itit& solely after November 6,2002.” 11 C.FK 8 300.2(C)(3). With respect to . . ’ 

&cing, the same safe harbor d e  provides that “if an entity receives h d s  h m  another entity 

prior to November 6,2002, and the rtcipient. entity disposes of the fhds  prior to November 6, 

2002, the receipt of such funds prior. to November 6,2002 shall have no bearing on determining 

whether the recipient entity is financed by the sponsorhg entity within the meaning of this 

section.” Id. By contrast, if one entity received funds hm’another entity prior to November 6, 

2002, and the recipient entity did not dispose of thedbls Atil ajkr November 6,2002,’the 

recipient’s retemtion of the funds is “klevant to” any determination as to whether the donor 

. 
. .  

“ h c e d ”  the recipient within the meaning of2 U.S.C. 5 441i. EBtJ at 49084. 

Also effective November 6,2002, national party committee, national congressional 

campaign committees, and any “subordinate commifiees” of either shall report all receipts and 

disbursements on a monthly bigis. 2 U.S.C. 00 434(a)(4)(B) and (e)(l); 11 C.F.R 0 300.13(a). 

The term %ubordinate committee” also appears in 2 U.S.C. 0 441a(a)(4), the longstanding 

provision of the Act that exempts transfers of otherwise permissible h d s  between committees 

oftbe same political party h m  the contribution Iimitations of 2 U.S.C. 8 441 a(a)(l) and (2). 

How&, the tenn is not defined anywhere in the Act or the Commission’s regulations. In the 

EBU for 11 C.F.R Q‘300.13(a), the Commission, drawing on Advisory Opinion 1976-1 12 

(Democrats Abroad), concluded that “a ‘subordinate committee’ of a national party committee is 

one that is affiliated with, and participates in, the official party structure of the national party 

committee.” The Commission further stated that, “[blased on the broad legislative intent to 

prohibit national parties iiom raising and spending non-Federal funds . . . that a subordinate 

.- .. . _ _  
. .  
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subordinate . . . . . . .  committees of a national party committee are by definition "established, financed, 

maintained or controlled" by the national committee. 

. . . .  . . . .  . . . .  . . . .  . .  ...... ' . .  i I: ..... , . .  - .:..! .,,.. .:.:,.:.:. .: . . 1 .  :. .... . .  

. .  
IIL THE LEADERSHIP FORUM AND THE NRCC 

. . . . .  . . . . . . .  .. . .  A. Facts 
. .  . .  

1. Organization and Personnel of The Leadership Forum, Inc 
. .  . . .  ..' .. . .  . .  

b' October 28,2002,'the Forum registered with the Internal Revenue Service as a 

political organization within the meaning of 26 U.S.C. 6 527. http://efonns.irs.pov/pac list. 

asplirs pac key810576274. .It has not registered with the Commission as a political committee 

and apparently does not intend to, See MUR 5338, Leadership Forum Supplemental Response at 

5 (asserting that the Forum exists "outside of the reach of the FECA"); see ulso Attachment 1 at 

1 (putative advisory opinion request h m  the Forum stating that it ''intends in the very near 

fiture to engage in .activities cuTTc13tly prohibited to any entity that could be deemed to be 

established, financed, maintained or controlled by the NRCC'). 

On November 5,2002, the Forum incorporated as a Virginia non-stock corporation. 

MUR 5338, Leadership Fonun Response' at Exhibit 1 (articles of incorporation). It is unclear 

whether the For& has adopted bylaws. On its initial filing with the IRS, the Forum stated that 

its purpose was 'Yo engage in nonfederal political activities on state and local levels and to 

engage in dialogue on issues of importance to all Americans." IRS Form 8871. Its articles of 

incorporation describe its purpose similarly. MUR 5338, Leadership Forum Response at Exhibit 

Thc same counsel represents the Forum and respondents Paxon and Hirschmann. Although three separate 'I 

responses were filed, they arc essentially identical with the exception of additional argument in the Paxon and 
H i r s c h n n  responses concerning the alleged personal liability. 

- . -  _ -  
. .  

. .  



. .  

. ... 

2. Clak .2  of theFonrm'r articles of incoxpoiation provides in pertinent part that u[tJhe 

corporation shall notpkrmit iy anploycc of a F e d d  kiiliilate or'state,.dhict orhcal 
I 

'2 . 
. .. 

3 committee of any political party to directly or indirectly establish, maintain,:kancc or control. . . . 

4 

5 

tbcoxporation" and that "[tpe corporation shall not p d t  any employee of a Federal candidate 

or state, district. or local committee of any political party to be employed by, or provide services 

' 8  0 
f I 9  

13 

14 

to, the corporation." Id . .  

- The F o ~ u ~ ' s  initial IRS filing listed as its presiciet Susan B. Hirschmann,' a non-lawyer 

partner at the firm of.Williams & Jensen in Washington, D.C., where she provides the hn's 

clients with "strategic advice concaning the House and Senate Leadership and the 

administration, as well as grassroots organizations." h t t p ~ ~ . w i l l i a m s a d j e n s ~ . ~ ~ ~ a ~ ~  

- . 

attorney pages/SusanHirschmann.html. According to an article in Roll Ckll that is cited in the , 

complaint, Hmchmann'leA a pohtion as chief of staff to then-House Majority Whip (now . 

Majority Leader) Tom.Delay in August 2002. John Bresnahan, NRCC Quiet& Gives $1 million 

to New 527, Roll Call, Nov. 7,2002 (available on Westlaw at 2002 WL 8127230). 
. .  

. .  .. 

15 

16 

The Forum's vice president, L. William Paxon, is a non-lawyer "senior adviser" to, the 

Washington office of Akin Gump Strams Hauer & Feld. A former member of the House of 

17. Representatives, he was chairman of the NRCC h m  1992 to 1996. He resigned h m  the House 
' 18 of Representatives in 1998, but apparently retains extremely close ties to the entire Republican 

19 leadership of the House of Representatives. The New Republic, http://www.tnr.com/irchive/ 

20 1 199/110199/coverstorVl10199.html. The Akin, Gump web site also states that "since leaving 

2 I Congress, Mr. Paxon has remained active in national Republican politics, and serves as an 

Both materials filed by respondents and public accounts variously Spell the Fomm's president's last name 8 

,I as "Hirschman" and "Hirschmam." This report will refer to her as "Hirschmann." 
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httd/www.akingump . 

.:. . . . .  .:a’. ., . . - I  !.: ,:; . . . . . . . .  

.. ... . I  .. ’ 
. .  . . . .  . . . . . . . . . . . . . .  .... . . ,. , - ’ {  :.:. . -: ...,.. .. - .  . . . .  . .  ..- I .  . .  , .:: :I . . I . .  >’. .attmey.ch?attorn .? i d 4  128 I‘ ; l .  .i. i.:’: 

. ~ m d  as the xom.!s secretary-masurer . . . . . . . .  b.its.initial 2.. IRS :.” ! filing I . .  . . .  is .“.! Julie..Wd&- . ,: -.,a. b :  Wadler. . ‘ < I i l ; ,  .. . 
.I >... . . . . . . . . .  , .: I C ? . . , :  C ’ . .  : ::” : . . . . .  

was deputy finance director of the NRCC when P&on was its chair. She is now presidexit of a . . . . . . . . . . .  

firm known as Epiphany Productions, which is evidently a hdraising:and event management . .  

firm located in Alexandria, . . . .  Virginia. h~://www.epiDhan~~ductions.com/ who.htm1. Among 

the organizations Epiphany lists as ?past [or] . I  pres@” . .  cliexits on its web.site are. the NRCC, . , . -  the 

Republican National Co-ttee (“7, and “Speaker Denny Hastert‘s Keep Our Majority . .  

PAC.“ http://www.epiphanmductions.com/clients.html. The Forum’s response, which is . .  

dated January 10,2003, assd that Wadler is ‘ho longer an of f i e  of, [Sic] the Forum and has . 
. .  

never been an employee of the Forum.” MUR 5338, Leadership Forum Response at 10.. 

However, the Forum’s Fom 8872 for the Year-End reporting period, filed with the IRS on . 

January 27,2003, continues to name Wadler as the custodian of the Forum’s records? 

Also named on the articles of hwxporation as the Forum’s incorporator and its initial 

registered agent is Elizabetb N. Beach- a smattorney at Akin Gump. In the not quite three 

years since graduating fkom law school, she has apparently also been employed as deputy 

redistricting counsel for the Republican National Committee and deputy counsel for the NRCC. 

http://www.akinnump .comlattorney.cfin?attomey id=1988. The.address reported by the Forum 
10 ’ to the IRS is apparently Beacham’s residence. 

~~~~ ~~ 

9 

records, though its Form 8871, filed on October 28,2002, did not. 
lo 

Forum” at that address, was retumed marked “Return to Sender - Attempted - Not Known - Unable to Forward.” 
Notification was not accomplished until the Forum’s counsel contacted this Ofiice to state that he knew of h e  
complaint from a press release issued by the complaining organizations, But that his client had not received the 
complaint. 

ThC Fonun‘s Post-General Fonn 8872, filed in December with the IRS. also listed Wadlcr as custodian of 

The Fo~um’s notification of the complaint, addressed to “Susan Hirschmann. President, The Leadership 
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and current Speaker of the United States House of Represmtatives;Newt Gingrich and Dennis 

. Hastert, respectively." http://www.ag;g.com/Attorneys/evans randolph.htm1. As described 

further below, Evans also issued anopinion letter to the NRCC regarding the legality of a . . 

.. 
. $1 millick donation to the Forum. 

. .  
2; Early Media Accounts About The Forum 

Attached & exhi6ts to the complaint are a number of media accounts that either mention 
. .  

the Forum directly or appear to allude to it indirectly. Perhaps the most- significarit of these is an 

article by Alexander Bolton in The Hill newspaper entitled 'Both parties race to set up new soft- 

money mechanisms." The article, which appeared five days before the Forum first'registered 

with the IRS, quotes Representative Tom Davis, theh chairman'of the NRCC "We want to 

make sure there are adequate conduits for our supporters to get our message out, so we can 

compete with what they're doing on the other side . . . We're having stu-set up right now 

[emphasis added]. We're making sure there are appropriate mutes so that issue advocacy 

continues.'' MUR 5338, Complaint, Exhibit.G. The article also paraphrases Davis as saying that 

the entire House GOP liadership is involved in the effort. Id. 

The article also describes Hirschmann as "spearheadjing] a Gified effort to legally raise 

soft money to help Republican candidates" and paraphrases her as saying that House 

Republicans had not settled on the type of group they would use to get their messages out to 

voters. Id. The article goes on to quote Hirschmann: "1'11 continue to raise a lot of money to get 

that message out. . . I don't know if the mechanisms of how to do that have been determined yet. 
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MUR 5338, Leadership.Fom Response at 4.. . 

3. The $1 Million Donation and its Return, 

,As disclosed . . . . . . . .  in both %e NRCC's'Post-General . .  ... report to the Commission and the 

FOIUI~'S Post-General -OF to the.w, . . . .  the NRCC building h d  S e t  $1 millim to the Fo- . . .  . . .  . . . . . . . . .  

:. , .. on October 3 1,2002, three aayS after . . .  the Forum first rcg is td  With the IRS as a political . . .  
organization. B d o ~  making this donation, the NRCC obtained an opinion letter h m  the same . 

. .  

counsel who represented the Forum. In this letter, which is .&td Octoba 28,2002, Counsel . .  

advised the NRCC that its donation to the Forum "will not subject the h d s  to a "e inconsistent 

with the restrictions against use for the purpose of influencing any particular election for Federal 
. .  

office which existed at the NRCC at the time the Contributions were originally made."" MUR 

5338, Leadership Firrum Response, Exhibit 3 at 4. 

On November 21,2002, the ForUnr requested an advisory opinion to determine whether 

its acceptance of the $1 million would deem it to be "directly or indirectly established, financed, 

maintained or controlled" by the NRCC.'' Attachment 1 at 2,7. In the alternative, the request 

sought "guidance as to how it can divest itself of the h d s  ... so as not to be deemed to be 

established, maintained, financed or controlled by the NRCC." Id. at 7. The Forum stated that it 

solicited the donation h m  the NRCC under a number of express conditions, among which was 

that ''the finds were to be designated solely for The Leadership Fonun's Building Fund." Id. at 

I' This letter did not address 2 U.S.C. 0 44 1 i(a), which at the time was nine days before becoming effective. 
I' The Commission received the request 44 minutes before it received the complaint in this matter. . .  

..- .. - ._ 
. .  
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I . 5. Finally, the F& declared thk the $1 million had'been'm&tained m I kgregatd account. . 

,H? . .  . . . . . . . . . . .  . .  
m :  

2"' ' Zd at 6. Upon'd&g . . . .  the Forum's 'requkst, this Office asked it provide additional 

3 
. .  

infonnatim necessary to rim a ucompicte written request" within the i d g  if  1 1 CER . . 

. .  
4 §112.1(C). 

The Foium originally indicated that a response to this . .  Office's request would be 
. '., : I . .  

5 

6 ' forthcoming. MUR 5338, Memorandum to the Commi&ion, December 20,2002, at 2 n.2. No 

7 

8 

9 

0 
9 . .  
f) 
4 

6 

9 

such response was received, however, as the Forum apparently d e t d e d  to send the money 

back to the NRCC. In a Deceniber 31 letter to the NRCC, the Forum stated that it declined to 

accept the previously transferred timds, which it claimed w&e deposited into a separate 
F- 

e 

9 10 segregated account and had not been'used for any MUR 5338, Leadership F o m  ' 

a ' 
Y . .  

11 Response, Exhibit 4 at 1-21 The letter also'statdihat "by Wire transfer, the transferred h d s  . 

hi. - '1 have been retumed from the segregated account to the NRCC." Id. at 2. The NRCC, however, .-- 

13 in its amended 2002 'year End Report, reported the 6uilding fund's receipt of the returned 

14 $1 million h m  the F m '  on December 24, a week prior to the letter." See also MUR 5338, 
... 

15 

16 

17. $1 million." 

NRCC Response at. 2. The Fozum's Fonri 8872, filed with the IRS for both the Post-General and 

Year End periods, disclosed no financial activity other than the receipt and return of the 

" 

unconditional right to use the funds upon depositing them in its o m  bank account on or about October 3 I,  2002. 
Norwithstanding the letta's use of the phrasc "declines to accept," it appears that the Fonun had an 

" 

the building firad. 
'I 

the IRS under 26 U.S.C. 5 527 arc not obligated to report all of their receipts and disbursements. Instead, they are 
only required to report itemized operating expenses.to any person aggregating more than $500 in a calendar year, 
and donations from any person aggregating more than 5200 in a calendar year. See 26 U.S.C. Q 527cj). 

The NRCC's rcpon also discloses that on December 30, it refirndcd the S1 million to prior contributors to 

It should be noted, however, that unlike entities reporting to the Commission, organizations registered with 

, . 

- - .. 
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rmR5338 11 

examines a number of factom h the context ofthe.overal1 relationship between the .. sponsqr and 

the entity. See 11 C.F.R 0 300.2(~)(2). Applied to the c k t  situation, these factors include: 

: . 0 '  

0 

a 

whether the NRCC, directly or through an agent, has the authority or ability to 

direct or participate in the governauce of the Forum through provisions of 
constitutions, bylaws, contrkts or oth& rules, or through formal or informal 

practices oi procedures, I I C.F.R. 8 300.2(c)~xii); 

whetherthe NRCC has any members, officers or employees who were nieinbers, . .  

officers or cmployecs of the Form that indicates a formal or ongoing relationship 

between the NRCC and the Forum, or that indicates that the Fonun is a su&sor' 

entity to the NRCC, 11 C.F.R. 0 300.2(~)(2)(vi);'~ . 

whether the NRCC, directly or through an agent, provides h d s  or goods in a 
significant amount or on an ongoing basis to the Forum, such as through direct or 
indirect payments for administrative, fundraisin& or other costs, but not including 
the &fti to a committee of its allocated share of proceeds jointly raised 
pursuant to 11 C.F.R. 6 102.17, and othekise lawfilfy, 1 I C.F.R 

9 300.2(c)(2)(Vii); and 

whether the NRCC, directly or through an agent, had an active or significant role 
in the fonnation of the Forum, 11 C.F.R. 5 300.2(c)(2)(ix). 

. .  . .  . . . . . . . . 

. .  

. -  

'* 
who w m  formerly members, officers or employees of the allegedly sponsored entity, the reference to "creation of a 
successor entity" indicates that a flow of members, of?icers or employees inhe other direction - i.e., from the 
'sponsor to the sponsorcdentity - is also highly relevant to the determination. 

Although this factor is phrased in terms of whether the sponsor has any members, officers or employees 

. 
. 

c 

- - .- 
. .  

. .  
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. 3 . between persons associated with the Fonun, the NRCC, 'and the House Republican' leadenhip:'' - 

4 .  a. NRCC's Role in the Establishment of the Forum 

5 

l ? l 6  

3 7  
4 
a ' 8  

f 3 9  
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9 10 
J 
e 11. 
q ; .-. u.  
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. .  
13 

14 

15 

16 

17 

18 

. 19 
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A numb& of facts would ordinadyraise questions as to whether the NRCC played a 

substantial role in establishing.the Forum. Fkt,  in coniments printed five days prior to the 

Form9 '&t JRS filing, 2ZeHill quoted Rep. Davis as saying that "[HTJe're k v h g  stuff set up 

right now. . . so that issue advocacy continues." The article went on to paraphrase Davis as 

saying that, in the article's words, "the entire House GOP leadership is inklved in the effort." 
. .  

The article also connected Hirschmann to e f f G  by "Ho&e Republicans': to find "mechanikn~~ 

. '  

.+ . .. 

to "legally &e soA money." Secondly, it appears that on October 28, the same day the Fonun . 

filed its Form 8871 With the IRS naming Counsel as its custodjan of records, Counsel provided 

an opinion'letter hot to the Forum but to the NRCC.' Viewed in light of the connections between 11 

the individuals associated with the Forum and the House Republican leadership in general and 

the NRCC in particular, the comments attributed to Davis h d  Hirschmann and Counsel's. 

apparent dual rep&z~tation of the NRCC and the Forum raise a number of questions about the 

NRCC's role in establishing the Forum. 

However, every comment in the article kfm to alleged acts that took place, or were 

taking place, prior to November 6,2002. More to the point, the comments refer at most to acts 

undertaken to establish the Forum prior to November 6,2002. There are no similar facts or 

17 Although this repart examines each of the factors in turn for ease of organization, we stress that the 
ultimate application of the factors at 11 C.F.R 5 300.2(c) must not be mechanistic. Rather, all of the admissible 
information relevant to the factors "must be examined in the context of the overall relationship between the sponsor 
and tbe entity" in order to make the ul~imatc determination as'to wbcther the alleged sponsor in fact has established, 
financed, maintained OT controlled the entity. 

- -. .. 
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2 ; bc$wcap4RCQmd the F . m  :after Novgnber 6 is .. the.Fonrm's .. sending the . . . .  . .... . .  ..... . .  ... .. . . . .  .... ...:> . . . . . .  ;!!: ' . . . l i . .#m: I.!!.. ?!.::a,. , : , ; . a  .I.&., , : . ; : I  ,.:i'l; i:..:. 8 , : :  % .  ,- : :. . .  - 
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Under the d e  harborpvision ... . . . .  of 11 C.F.R.8 300.2(c), "an entity shall not be de@ed to 4 ..: 

5. 

6 . 

. . . .  . . .  . . . .  .. . .  

be airectly or indirectly established . . .  ... by mother entity unless, based on the entities' actions 

and . . . . .  actiVities solely uter Nwember 6,2002, they satis@ the reQuirements of this sectioq." 

. .  .. .. 

y 
B 5 7 11 C.F.R 5 300.2(~)(3) . . .  (~ph.as i s  . . . . . . .  added)." : . . , . a  The . I.. Commission . . .  emphasized that ''BCRA &odd 
4 : . . . .  

8 

9 

10 'manner with respect to activiti& that were legal wheil performed." W at.49804. Because the 

e 11 . acts and comments discn'bed in The Hill and Counsel's dual (and apparently joint) . . 
"r ~ . - . .  
u representation of the Forum and the NRCC date solely to before November 6,2002, they cannot 

not be interpreted in. a m.&er . . .  that penalizks people for the way they ordered their affairs before . . .  ..,::. . .  . 0 

9 the eff've date of BCRA This Will help ensure that BCRA is not d o m e d  .. in a retroactive . .  

q .  I 
d .  

. .  . . .  
-\ 

... 

13 

14 b.- . TheS1 Million . 

1s 

be considered as providing any evidence that the NRCC established the Forum. 

By contrast,' the safe harbor provision at 11 C.F.R 6 300.2(c)(3) d o e  not apply wiih full 

16 

17 

force to the'fkcts surrounding the $1 million donation h m  the NRCC to the Forum because the 

Forum held on to the money for some time after November 6. See EM at 49084 (retention by 

18 

19 

20 

potentially sponsored entity after November 6,2002 of money received h m  potential sponsor 

before November 6 is relevant to a determination of "financing"). While a single donation may 

not by itself show that the donor "established, financed, mantained or controlled" the recipient 

21 within the meaning of 2 U.S.C. 6 441i(a), evidence that a potential sponsor provided money to 

. .  

Unlike the question of "financing," the Commission did not single out the question of "establishment" as I8 
i . - "present[ing] special considerations" "within the meaning of this defurition." E&J at 49084. 

. .  

... 



. .  ,. .... 
4 else. 

5 

6 

7 

8 

9 

. 10 
3 
P 1 1 
4 ....- 
u - - '#2 

13 

14 

Had the money not $e& h e d ,  the evidence would have pointed strongly to a 

9 conclusion that the NRCC "Snanced" the Forum. The $1 million payment was'direct, A d  . ' 

.n . . .  
2 
4 

0 . .  
3 
9 '  ' . '  

. .. . . .. , :-: . . . . . . . 

* 
S1 million is facially a significant amount. Additionally, had it been kept, the S1 million would . .  

have been the Forum's seed money, in that it waS the h s t  money the Forum receivd, and, until it 

was retuxned, apparently the on& money the Forum received. But the Forum did not keep the 

money, and further did not make any disbursements d k g  the short period it had the h'& 

Under these circUmstances, the importance of the NRCC's donation is significantly dhphished. . ' ' 

' 

According to the putative AOR, the Forum conditioned its solicitation of the NRCC 

donation on, among other things, a representation t6 the NRCC "that the funds were to be.' 

designated solely for The Leadership Forum's Building Fund." Because the Act has never ' 

15 provided for any special treatment for a "building h d "  of any entity not a party ~ommittee,'~ 
. .  

16 the bricks-and-mortar-type expenses not attributable to any particular candidate that are implied 

17 , by the term "building fUnd" would, in the Fo,m's c&e, be classic administrative expenses. cf: 
18 

' 11 C.F.R. 5 106.l(c)(I). Thus, not only did the payment come directly fiom the NRCC in a 

19 significant amount, but the NRCC hew that it would be for administrative costs. In addition, 

20 

2 1 

the November 7,2002 Roll Cull article cited unnamed'"G0P sources'i as indicating the Forum 

"may be taking over some administrative functions currently done by the NRCC." Bresnahan, 

19 ' 

"contribution" any donation to a parry committee's building fund, but added new 2 U.S.C. 0 453(b), which 
essentially continues the ability of state and local parry committees to receive and spend wholly non-Federal finds 
for office buildings so long as the hnds are in complete compliance with applicable state law. 

BCRA repealed the former 2 U.S.C. 0 431(8)(B)(viii), which exempted from the definition of 

. .. .-..- ... 

. .  
'e' 

. .  
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. . . . .  , However,. all other things not equal, because the Forum apparently engaged in no . . . . . . .  . ... . .  : : ..%! .: i .  . . . .  

!: . . . :. . I .  . :. . , . ?  . .  
' j 3  . 

4 

S 

other financial activity prior to the return of the finds on December 24. Had any of the NRCC's 

$1 million been spent; had it been pledged as collateral for a loan; or even had the Fonun raised . 

10 
f 
? i i  
q . - \  
'if 
.. 

13 

, 14 

15 

other firnds.pnor to December 24; the $1 million would have, to at least some degree, retained its . . .  . .  

character as "seed money." But at least so far as is appamit h m  the Forum's Forms 8872, none 

of this happened. It is true the money was available to the Fonun &om October 3 I to December 

24, and the return of the money by no means negates that fact. But under the circumstances, the 

. .  . .  

I 
. I  . . .  

mere fact of the money% availiibility is far less important than it might otherwise have been?' 

~n a supplement to the cdmp~aint, the complainants argue that the return ofthe money 

should make no difference to the Commission's analysis. They argue that because the Forum 

was established, financed, maintained or controlled by the NRCC, the Forum was prohibited 

. .  

. .  . . . .  

I 

b possessing any non-Federal funds h m  November 6,2002, and that its retum of the money 

der that date does not vitiate its illegal possession of the h d s .  MUR 5338, Supplement'to the 

16 

17 

Complaint, J&uary 22,2003, at 2. They also argue that "once afliliated, the Forum's return of 

the funds it received h m  the NRCC cannot serve to dis-affiliate it." Zd. 

18 

19 

Contrary to the complainants' arguments, the initial question is not whether the Forum's 

possession of the $1 million violates the prohibition on the use of non-Federal funds by national . .  

Also relevant is the Fonun's s e l f - b p e d  restriction on any use of the money, which was implied by the . 
Forum's November 2 1 putative AOR, which sought, in the alternative, "guidance as to how it can divest itself of the 

at 7. This request, of course, was received only 1S.days after the effective date of the relevant provision of the Act. 
These facts and those noted in the main text are all part of the totality of the circumstances relevant to any 
determination under 11 C.F.R. 5 300.2(c). The availability of unspent funds provided by an alleged sponsor under 
different circumstances and at times other than the first few weeks after BCRA's effective date may lead to different 

finds ... so as not to be deemed to be established, financed, maintained or controlled by the NRCC." Attachment 1 

.I conclusions. 

.... 
. . . . .  

. .  
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I : .:: 
party committ~;''sec * u.s.c. § 441(i).:, R&..;.h&,fit . .  q&&o.dm&t b:ew$&&.&e 

. A .. .. . .!:.. . 
possession ofthe $1 million caused the Forum to be "directly or i,ndirectly'estabIhli~' fihanced, 

maintained,.or controlled" by the NRCC and thus subject to the prdhibitionat all. Se;Cond; h 

determining whether the-NRCC was a sponsor of the Forum, the Commi&on must consider ''the 

CoIltCxt of the overall relationship" between the Fonun and the NRCC, see 11 C.F.R 

6 300.2(~)(2), and at this time that context includes the retum'of the money. Viewed in this 

context, the transfer and return of the $1 million during the BCRA transition period'while the 

Forum engaged in no other financial activity does not by itself establish the Fonun was- 

"financed" by the NRCC for purposed of 2 U.S.C. 9 441(i). . 

. . .  
. ' 

.... . 

. .  . 

C. Relationships Between Persons Associated With the Forum, the 
NRCC, and the House Republican Leadership 

This leaves consideration of the relationships between the individuals associated with the 

Forum, on the one hand, and the NRCC and the House Republican leadership, on the other?' 

These @ationships are not insubstantial. Of the five individuals who appear to be most closely 

associated with the Forum, one is a former chairman ofthe NRCC; two are former NRCC staff .. 

members, one of whom - albeit the bne respondents clgm is no longer an officer of the Forum - 

. .  

is president of a company that includes the NRCC on its web site's list of "past [or] present" 

21 

candidates for Federal oflice or p o n s  holding Federal office arc, like national party committees, subject to an 
effective prohibition on the raising or spending of any funds not within the limitations and prohibitions of the Act. 
2 U.S.C. 0 441i(c); see E&J at 49107 (new 1 I C.F.R. 0 300.62, which implements 2 U.S.C. 0 441i(e), "permits 
Federal candidates and ofliceholders to solicit, receive, direct, transfer, spend, or disburse hnds in connection with 
Federal and non-Federal elections only from sources pemritted under the Act and only when the combined mounts 
solicited and received from any panicular person or entity do not exceed the amounts pemitted under the Act's 
conmition Iimits"). As with national party committees, this prohibition extends to entities directly or indirectly 
established, fmnced, maintained or controlled by one or more Federal candidates or Federal oficeholders. 
2 U.S.C. 8 44 1 i(e)(l). Thus, even if one concluded that the Forum was not established, fmanced, maintained or 
controlled by the NRCC as a national political committee, a determination that it was established, financed, 
maintained or controlled by the House Republican leadership (or members thereof) as a group of Federal 
officeholders would still subject the Forum to a bar on raising or spending non-Federal finds. 

The question of relationships with members of the HOUK Republican leadership is important because 

.. 

- . - ... 

. .  
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clieilts; andioaeqpearsito have:pmvided legal representation to both the Forum and the NRCC 

, 2  : in Connection with the opaatik CaEtsofthis matter. Moreova, of the ssme~individuals,.onp is a 

3 .- fonner member of the Republican I&dc;ship;.one.left a,poaition,onlyhst Angust as chief of staff. 

4 

- 
. . . . . .  ... . . . . .  . . . . .  . .  ..:...’ 

. .  
. ,. b.L<. . . . I  I.-.. : “’ i,, .;, . . .  

_ .  - . . .  . . . I  . I ., 
to the then-Majority Whip, who is now the’Majority Lead- both of these individuals’ law firms 

5 actively promote their continuing close relations with the leadership; and a third .individual is 

‘ 8  P 
; 9  
e 

11’ 
-\ 

q .  
U ’  

13 

14 

IS 

promoted by his law firm as reprksenting Speaker Hastest . 

Theprior association of hdkduals at the Forum&h both the NRCC and tbe House . .  

Republican leadership is one fmtorthat may determine whether the..NRCC established, Gnanced, 

maintained or controlled the Fonun, provided that the association ”indicates a foxmal or ongoing 

relationship” betvireen the Fonb and either the NRCC or the House leadership. 1 1 C.F.R. 

Q 300.2(c)(2)(vi). Likewise, if the NRCC or the House leadership have the “authority to’direct or 
I 

. .  
participate in the governance of” the Forum through “formal or idormal practices or 

procedures,” then that also may indicate establishme&, maintenance or control of the Fonun by 

the NRCC or House leadership. 11 C.F.R 9 300.2(c)(2)(G). 

There does not appear to be any &dace that either NRCC or the House Republican 

16 

17 

leadership has formal auth*ty to direct or participate in the Forum’s governance. The Forum’s 

Articles of Incorporation give no such formal authority to the NRCC or to the House Republican 

18 

19 

20 

leadership, either individually or collectively. zt Likewise, nothing in the nature of the 

relationships between the individuals associated with the Foruq and members of the NRCC or 

the House Republican leadership demonstrates a formal relationship between the Forum, as an 

. .  

. . .  
However, contrary to the representations in the Fonun’s response, they do not absolutely prohibit such 

involvement. Clause 2 of the articles prohiits employees of state or local party committees of Federal candidatcs or 
oficeholders from establishing, maintaining, fmancing or controlling the Forum; being employed by h e  Forum; or 

. providing any services to the Forum. Notably, it covers only employecs. and not the state or local party comminccs, 
Federal candidates, or Federal oficeholders themselves. Moreover, it says nothing about national party cornminces 
or their employees. MUR 5338, Leadership Fonun Response, Exhibit I at I .  I . 

. . . . . .  
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. . . .  . . . . . . . . . . . . . .  - . . . .  . . . . .  .- . .  . .  - 
whether &e . .  apparently ongoing infoxmal relationships between the individuals askiated with 

. . . .  
the F& and individuals associated with the NRCC &the leadership are bythemselves 

sac i en t  to support a conclusion that there may be an ongoing relationship between the Forum 

itself and its potktial ’spokbrs or that the sponsors can wntrol.the Forum’s goveniahce through 

... 

.’ . .  . .  
“infbmd practices or procedures.”. . .  

. In this Office’s opinion, something more than the mere fact of such informal, ongoing 

relationships between the personnel of a potentially sponsoring and potentially sponsoed entity ’ . 

is necessary to support a conclusion of “establishment, financing, maintenance or control.”” . . 

Moreover, while former employers and colleagues may &ercise influence, influence isnot . 
’ . .  

necessarily control. In any. given instance, these relationships may fall somewhere along a 

spectrum. At one end of the sp’ectnun is a complete “firewaW‘ of no contacts whatsoever. .. 

Furth& along the spectrum are contacts or com~~~~’ca t ions  that do not implicate any provision 

of the Act. Yet fiuther along the spectrum are contacts or communkations by which one group 

so influencesparticulor kpenditures or fundraising projekts Carried out by the other that the 

expenditures become coordinated within the meaning of 2 U.S.C. 6 441a(a)(7) or the fimdraising 

projects implicate Section 441i’s particular restrictions on hdraising by party committees 

F e d d  candidates or officeholders. Finally, at the othek end of the spectrum, is influence by one 

group upon the other that is so regular and pervasive that it amounts to control (or zit least 

. ’ 

23 In politics, many people change jobs fairly frequently and maintain a network of connections with former 
employers and colleagues. Many, if not most. p o n s  involved in so-called “527” organizations will have . 
connections similar to those in this case. If &e mere existence of such professional ties were sufficient to support a 
finding of establishment, financing, maintenance or control, then almost every “227” group would be subject to 
Section 44 1 i, or at least to an investigation to determine whether it was subject to Section 44 1 i. 

. . . . . . .  

. .  
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of relatiopships . . . . . .  between @e ForUm's personnel and their forinkiemployd'and colleagues to 

support a conclusion of "establishmemt, financing, maintenance ... or control" has already been 

. . . . . . .  . . .  . . . . . . .  :I . .  . .  . .  . .  . .  
c 

addressed. The evidence of NRCC or leadership involvement in the Forum's establishment 
a .  
=J 5 entirely predates November . . .  6,2002'aid therefofi conies within'the safe harbor of 11 C9.R ... . .  . .  . .:, .. 

0 
a 9  r 

10 f 
3 
P 11 

' 13 

, 14 

1s 

5 300.2(~)(3). The'evidenFe of NRCC funding of the Fonun is of highly diminished importance 

because the Forum gave the money back before it did anything else; Other than giving the 

money back, requesting the putative AO, and responding to the complaint in this matter, the 

Forum does not appear to have done anything else.= Overall, therefore, a review of available 'and 

admissible idonnation does not permit a conclusion that the Forum is established, financed, 

maktained, or contm~ed by the NRCC. Therefore, based on information currently available, 

. .  

. . .  . .  

this Office recommends that the COmrnission find no reason to believe that the F o ~ ,  

24 

engage in activities in which entities subject to 2 U.S.C. 0 441i arc prohibited fiom engaging. However, in the 
absence of the sort of disavowal of prcscnt intent that will be dcscrikd below with respect to DSPO, virtually any 
"527" organization may a11 but be presumed to have such intent. 
2s If the Fonun begins to undertake activities, then addihonal facts that are not apparent on the current record 
could lead to a different conclusion. Thus, in light of the apparent close and continuing tics that persons associated 
with the Fomm have with the NRCC and House Republican leadership, the Forum would do well to ensure that it is 
thoroughly familiar with the definition of "directly or indirectly esiablish, maintain, finance, or control" at 1 1 C.F.R. 
Q 300.2(c). Additionally, the Forum should be aware that if i t  were.to qualify as a political committee pursuant to 
2 U.S.C. Q 431(4)(A), it would be obligated to register with the Commission and file regular reports of receipts a d  
disbursements. See 2 U.S.C. 66 433 and 434. 

The Fonun did assert in its putative AOR of November 22,2002 that it intended "in the near future" to 
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j _. . . . . . . .. . . .. . 2. .. Receipt of the Remrned $1 Million'by the NRCC ' . 
A . . .. .. . 

Seztiin 44li(a)(l) prohibits any national party commifi& h m  ke ivhg  any fbnds not . . .. 

within the limitations and prohibitions of the Act on or der November 6,2002. Furthermore, 

national party c o d t t e e s  were required to have disbursed all of their non-Federal funds before . 

January I, 2003. 11 C.F.R. 6 300.12(a). The Commission's regulations implementing BCRA 

contain a number of transition rules that govern the relationship between national party 

committees and non-Federal funds retained by them on November 6,2002. In particular, 

between November 6 and December 3 1,2002; a national party committee could use non-Federal 

money that had been received prior to November 6 for the following activities: . 

II 
. .  

f 10 (1) to pay outstanding non-Federal debts br obligations (or the non-Federql share 
of outstanding allocable debts or obligations) incurred in connection with an 

' election that qccurred prior to November 6; 

to pay outstkdirig non-Federal debts or obligations (or the non-Federal share 
of outstanding allocable debts or obligations) incurred in connection with a 
run06 recount, or election contest arising out of an election that occ~rred 

11 

q * - -  42 

A 3  E' 

14 

1s * 

E .  

(2) 

. 16 prior to November 6,2002; or 

17 
18 ' the United States Treasury. 

19. 

20 

(3) to return the money by check to the original donors or disgorge the fimds to 

See 1 1 C.F.R. 8 300.12(a) and (c). Funds remaining in a national party office building or facility 

account after November 6, however, could only be retuned to the original donors or disgorged . 

21 to the Treasury. See 11 C.F.R.8 300.12(d). 

22 ' All of the aforementioned transition rules deal with the disposition of non-Federal money 

23 received by national party committees prior to November 6 and retained by them. on tkot date. 

24 There are no exceptions to Section 441 i(a)'s total bar on the receipt of non-Federal funds by 

;25 national party committees on or after November 6,'even if that receipt is a refund, as in the 

- . .. 
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1 wq8.w Thpfore,, this.Office r~ommends the Complission find . reason .. . .  . to believe that 

. .. . ,.. . .  . . . . . .  . . . .  . I  . . .  .. . .. . . . ... 8 - 
2 . the NRCC violated 2 U.S.C #.44li(a) when it accepted the Forum's return of the $1 million. . .  . .  . ... . . .. .. . ... . 

. . .. 
*--\ 

? 3  Despite the appeent.vi,olation ... . . ... of , 2 . .  U.S.C. 6 441i(a), the NRCC appears to have 

4 attempt4 to comply. in good faith with at least the spirit of 11 C.F.R 0 300.12(d) by returning 

5 

:= 10 
F 

3 
E l1 

the $1 million to building fund donors prior to the December 3 1 refund deadline. Moreover, the 

m C C  non-Federal building fimd made no disbursements between December 24 and December 

31 other than refbnds to its donors. Therefore, given these mitigating circUmstances; this Office 

mer --ends 'that the commission take no mer action with respect to this violation 
. . .  . .  . I  . .  

other than sending a letter of admonishment. . . 

IV. DSPO, ASDC, AND THE DNC 

A -  Facts 
I. 

i: * .  . , 
l! 1. OrganizPtion and Personnel of DSPO 

-. 13 

14 

' 15 

16 

On August 14,. 2002, DSPO incorporated as z i  District of Columbia nonprofit corporation. 

MUR 5338, Complaint, Exhibit F at 1. DSPO's response asserts that the incorporation was 

pursuant to a decision "made by the Demouatic State Party chairs and vice chairs" at a meeting 

he1d.h Las Vegas on August 10,2002. MUR 5338, DSPO Response at DSPO's articles of 

17 incorporation provide that its 

. 18 
19 
20 
21 
22 
23 
24 

members shall consist of the state committee of the'Democratic Party in each of 
the 50 states of the United States of America, the District of Colkbia, the 
Commonwealth of Puerto Rico, Guam, the Virgin Islands and American Samoa, 
and Democrats Abroad, each such committee to be represented in the corporation, 
for voting purposes, by the committee chair and the highest ranking officer of 

' such committee of the opposite gender. 

According to the response, "an initial set of bylaws was considered, discussed and adopted informally at 
the meeting." Id. at 1-2. H o m e r ,  the response asserts, the DSPO's initial directors have not formally adopted the 
bylaws; therefore, according to the response, DSPO "at this juncture . . . has no actual corporate bylaws." Id. at 2. 
DSPO did not attach these initial, informally approved bylaws to its response. .! 
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- .  . . .. - . .. . 
organized to hdp build and strengthen D k o &  party &&&= h'i&gj .-:: 2 

3 
4 
5 
6 

8 '  

'Uxiited States, to. achieve the goals of building the Dcmocratic Party at the 
grassroots.~cvc~ and for the acceptance ofcontriitions and making of 
expenditures, within the meaning of section 527 of t h e ' h t d  Revenue Code of 
1986'as now in effeci or aS may hereafter be amended. 

On NoVember29,2002, DSPO registered with the Intcmal Revenue Service as a political 

' 

7 ~p 
. 

11 
b 

f = 12 

organization within the meaning of 26 U.S.C. 9 527:' httd/efonns.irs.gov/ 

 pa^ list.asp?irs uac key=320039118. The address on its initial filing is its wunselss address. 

DSPO has not registered with the Commission as a political committee. However, in the 

"purpose" section of its Form 8871, DSPO describes itselfas a ''Federal political committee 

established and filiated with state Democratic Parties to assist state D~ocratiCParties." Id 

DSPO has not filed any Foms 8872 with the IRS disclosing donations or disbursements 

itemizable under 26 U.S.C. 6 527(i), In its response to the complaint, DSPO asserts that the . 

16 

17 

reason it has not yet registered with the Commissi& - and by implication, the reason it has not 

yet filed a Fonn 8872 with the IRS - is that 

18 
19 
20 
21 
22 

As of [January 9,20031, DSPO has no bank account. It has not received a 
single penny of money. It has not spent a penny. Thus DSPO has no receipts. It 
bas no 'disbursements. It has not conducted any activity or operations whatsoever. 
It has not incurred any obligation to make payment for anything. . .  

'' Section 527 of the Internal Revenue Codc mcorporates by reference the definitions of "conmiutions" and 
"expenditures" in 26 U.S.C. 5 271(b)(2) and (3). Thee definitions arc similar to thosc at 2 U.S.C. 5 431(8)(A) and 
(9)(A), but without the Act's provision "far the purpose of influencing any election to Federal oflice," and without 
the extensive exceptions contained at 2 U.S.C. 5 431(8)(B) and (9)(B). For purposes of clarity, unless a direct 
quotation is necessary this report refers to "contributions" within the meaning of 26 U.S.C. 55 271 and 527 as 
"donations," and "expendinrrcs" within the meaning of 26 U.S.C. 50 271 and 527 as "disburscmenu'~ or "operating 

The IRS datc-stamp reads November 29,2002, though the fonn was apparently signed by Joseph 
CXpCYlSCS." 

Cannichael on November 13,2002. Another "initial" Fonn 8871 was filed on January 6,2003, which contained 
nearly identical information as the fmt. ! 
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.f.MUR 5338,D;WO R c s p v  at 2 (citations omitted). This .Office . . .  is.aware . . . . .  ofno publicly . . .  

: .  . I . . . .  
: I ! .  ,:, I. . . I  . . . . . . .  a .  ... . .  :\ .. 

2 

. 3  . . .  

. available i n h d o n  . . .  indicating that DSPO has engaged in any . actiyity % -., . since January . . .  9.' 

. . . . .  . .  .Joseph Carmichacl,ane of the i n c o q . o ~ ~ ~  and initial directors of DSPO, is listed as 

DSPO's,president in its initial filing 9th the IRS. Carmichael currently serves as-chair ofthe 

. . . . . . .  . ..:: . . .  . . . .  .. . .  

.4 

. 5 .  

4 6 

.c 9 7 h~://www.dmocrats.ord about/ biod carmichael.htmI; Chager of the Democratic Pa- ofthe . 

4 
. E 8 
P 
c 3 9 

&i 10 

R 11 .. Forin 8871 as DSPO's treasurer, is Molly Beth Malcolm, chairwoman of the Texas Democratic 
fp-. 
L I  Party. h ~ : / ~ . t x d e m o . o ~ i n d e x . a s p ? m ~ u ~ & D a ~ ~ s t a t e O ~ c ~ .  Her biography 

13 on the Texas Democratic Party's web siteidentifies her as treasurer of ASDC. Finally, listed on 

Missouri Democratic Party, president of the Association of State Democratic Chairs ("ASDC"), 

and, by virtue of the latter position, as an ex oficio vice chair of the DNC. . .  

3 

United States, Art. III, 0 l(e) (providing for presidint of AsDC to s,eme'as ex oficio vice chair 

of DNC) (PDF document Viewed on DNC web site, February 12,2003). 
.. . .  

E 

Also listed on the d c l b  as an incorporator and initial director of DSPO, and listed on 
i. 

\ 

.. H' 

14 DSPO's Form 8871 as custodian of its records is Ann Fishman. Since 1979 Fishman has been 

IS 

16 theASDC?9 

the treasurer of record for a number-of political committees that arc or have been afiliated with 

17 2. ' DSPO and Non-Federal Funds 

18 Media accounts attached to the complaint allege that DSPO was established primarily to 

19 solicit and receive non-Federal funds. The most extensive of the accounts is an article h m  the 

29 

DSPO's se'cretary, is Bonnie Watson Coleman, a mernba. of the New Jersey Assembly and chainvoman of the New 
Jersey Democratic State C o d n e e .  h~://www.nilea.state.ni.us/Membm/wauon.as~. Two other individuals are 
listed on Form 8871 as vice presidents of DSPO, although they are not incorporators or initial directors of the 
organization They are Amy Burks, vice chair of the Alabama Democratic Party and Paul Berendt, choir of the 
Washington State Democratic Central Committee. hrtD://www.aladems.orp/officers.asp; hm://www.wa- 
dcmocrats.orn/contact.uhD. 

Also listed OD the articles as M incorporator and initial director of DSPO, and listed on Form 8871 as 

. .  
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New Y&& lh& dated Novknber 2,2002 ititled 'Tartics Create Ways to Avoid SoA Money . . . .  

Ban." The article states 

. . . . .  . .: . . . . . .  - . . . . . . .  .:!, / . ! :..#.., ,.!: :.,:-. .:,.-.,-:.:::.* . . . . . .  ... : . . .  .... - 
p&ent part: . . .  . .  

At a meeting two weeks ago, the chairman of [the] Democratic National 
Committee, Terry McAuliffe, told a group of40 of the party's most prolific fmd- 
raisers that he expected a newly created spinoff Organization, the Democratic 
State Party [sic] Organization, to raise approximately %40 million in soft money 
before the 2004 presidential electioq, two party fimd-qisers said. 

' 

. . .  
* * *' 

At the Mayflower Hotel.meeting on Oct. 15, party officials handed out a ' 

. nine-page document on the goals of the PSPO]. A copy of the document was 
obtained'by the New York Times. 

"This organization is being created in order to comply with the new 
campaign finance law," the document says: It goes on to say that the organization 
"would have the same legal statyi as a state party" and i t . ' k d d  not be legally 
a l ia ted with, controlled or financed by the Deniocratic National Committee." 

MUR 5338, Complaint at Exhibit A. Another media report discusses the same or a similar 

meeting to acquaint Democratic donors with DSPO and quotes Joseph Caxmichael as saying "the 

meeting 'was an opportunity for the state p d i  to make their pitch, which is what I did.'" \. - .  

22 MUR 5338, Complaint at Exhibit C. Finally, an August 25,2002,'article from the Washington 

23 

24 

Post reported that "[olne affiliate of the Democratic National Comhittee - the Associatidn of 

State Democratic 'Chairs - has already taken formal steps to create a separate organization, the 

25 

26 

27 

[DSPO], to raise contributions, including soft money, for get-out the vote and voter registration. 

activities." MUR 5338, Complaint, Exhibit H at 3. The article quoted Carmichael as stating that . 

"[w]e must chart a new path der campaign finance reform .... [wlithout an organization such 

28 as DSPO, grass-roots activities and participation would be eradicated and replaced by television- 

29 only campaigns." Id. 

30 

81 

The responses to the complaint deny the substance, although not the particulars, of these 

media accounts. DSPO asserts that "the Democratic state party chairs and vice chairs are still 
i 

. . . . . .  



25 a 
I .  discuiiixig, ijvith themsclves.and.othcrs, the .types of nkw organizational structures that may be ’ 

. .  
.. 

w 

nec&aIy 6t d&ble-to support the building of state and local partics in the post-BCRA 

dvironment. . . No final decisions have been made at this point.” MUR 5338, DSPO Response . 

at 2. It also asserts that “there has never b& my plan or idea for DSPO to spend any ofits 

.funds for any ‘Federal election activity.”’ Id. For its part, the DNC points out that in the article 

’ itself ‘‘the DNC denied, on the record, that Chairman McAuliffe said any of the things attributed 

to him in *e article by the anonymous source,’” and that “the meeting With donors at issue took 

place on October 15,2002 - befbre the effkctive date of [BCRA].” MUR 5338, DNC Response 

at 1,2 (emphasis in original)?’ 

3. ASDC 
I 

. ASDC is “an orgphtion consisting of the chairs and vicechairs of the state Democratic 

party committees of the 50 states, the District of Columbia and U.S. territories.” Letter, Joseph 

Carmichael, Joseph E. Sander and Neil P. Reiff to Rosemary C. Smith, May 29,2002, 

submitting comments in response to the Commission’s Notice ofProposed Rulemaking on 

Prohibited and Excessive Contributions: Non-Federal Funds or Soft Money, (hereinafter, ‘‘ASK 

~~~~ ~ 

’? Acc&gtotheartick 

A longtime Democratic firnd-miser who attended a secret party conclave at the 
Mayflower Hotel descnbed Mr. McAuliffc’s message as boiling down to !‘this campaign finance 
reform stuff is nothing but junk.” The tbd-nisa, who insisted on not being named, explained: 
‘Teny said, ‘This is  the last time we’ll be asking you for money - after November 5. we can’t do 
it anymore. But g;t out there next year and in 2004 and continue to raise all this safi money.”’ 

Mr. McAulfle did not re.- several phone calls seeking comment over the past several 
days. Maria Cardona, a spokeswoman for the Democratic National Committee. disputed that Mr. 
McAuliffe set a dollar goal. “No one ever remembers this goal that you are talking about.” Ms. 
Cardona said. “Terry did not say it.” 

MUR 5338, Complaint at Exhibit A. 

Additionally, a recent article in The Hill states that DSPO was separated from the DNC before the effective J I  

, date of BCRA, though the article provides no details on how this separation occurred. h~:/lwww.hillncws.co~ 
news103 I ~~j/rCfonn.as~x.  
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Commexits"), at 1; It %u~orts'eEo& to s&gthh h e  role and capabikties'of state Democratic 

party organizations . .  through advocating th& &rests with the nadonal party c o ~ t k s ,  before 

regulators and the Congress, and through training, workshops and other activities." Id. 

. . .  ? .  ... . i  ?: m - . . . . . . . . .  . I  . .  

The individuals who arc members of ASDC - the chairs and vice chairs of the state 

Democratic p d e s  - "automatically serve as members of the DNC." ASDC Commints at 3, 

citing Charter of the Democratic Party of the United States, Art. III, 6 2(a)?' As of last May,' , 

whenthe comments were submitted, 13 of these individuals "serve[d] on the Executive 

Committee of the DNC, having been elected by their regional caucuses in accordance ;with the 

DNC bylaws or otherwise appointed to the Executive Committee." Id. All of these formal ties, . 

in addition to the ASDC chair's ex oflcio position as a DNC vice chair, mean that "the state 

parties have an important role in the governance of' the DNC. Id. 

ASDC has a poiitical wmmittee registered with the Commission under the name 

"Association of State Democratic Chairs Federal %crating Account" rASDC-Federal'). This 

committee originally registered with the Commission on September 16,1991, checking the line 

indicating it was a party committee of the Democratic Party. In 2000, in response to a Request 

for Additional information ("RFAI") h m  the Commission's Reports Analysis Division 

inquiring about the relatively small amount of administrative expenses it reported, ASDC sent a 

letter to the Commission in which it stated that it "maintains only three full-time employees and 

utilizes ofice space currently occupied by" the DNC, which it specifically identified as an 

. 

"affiliated national party coinittee? 

32 In fact, the cited provision of the parry charter describes this particular class of DNC membcn as %e 
Chairpenon and the highest ranking officer of the opposite sex of each recognized state Democratic Party." Charter 
of the Democratic Party of the United States, Article 111, Q 2(a). Thus, it appears that in practice, the "chair and 
highest nnking member of the opposite sex': of a state Democratic party are equivalent to the chair and vice chair of 
the siate party. This description is also virtually identical to the description in DSPO's corporate chmwof the 
individuals who are to exercise voting rights on behalf of the DSPO's state party "members." 
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. . .. ' F N ~  its initial fihg 1991 through its 2002year-~qd E ~ ~ , . A S D C = F ~ ~ ~  . .. listed the - 
DNC's address & its 

i u  address h m  that of the DNC.to that of Ann Fishman's residence. Fishman, who is also 

On its 2003 February Monthly Report, ASDC-Federal 'changed 

DSPO's custodian of records, has been ASDC-Federal's treasurer of record since it registered 

with the Commission in 1991. Thus, while the recent filing indicates that ASDC-Federal may no 

longer be sharing office space with the DNC, it appears to have continued to do so well after 
. .  

November 6,2002. . . .  . .. 

In general, most of ASDC-Federal's reported receipts over the years have consisted of 

transfa of "dues" received h m  state . .  Democratic p.arty copmitt- or other fundraising 

representatives?' Most of its &sbursements appear to have been for ordinary administrative 

expenses. It has on at least one occasion received a payment fiom the DNC that appears'to have 

been a reimbursement of specific expenses incurred by ASDC-Federal on the DNC's behalf, but 

it has reported no transfers h m  DNC in the last five years. However, ASDC-Federal has 

apparently received other in-kind benefits h m  the DNC, such as rent and office supplies that it 

has not specifically reported as transfers rkceived. It has on occasion reported transfers to the 

DNC as "tyansfers to an affiliated committee," but these have been comparatively rare and in 

relatively small amounts (Le., well under 520,000, and in some instances less than $1,000). 

~~ ~ 

33 ASDC's existence as an organization within the DemoaaFic Party and its sharing of office space with the 
DNC, appear to predate the Commission, much less any of thc registered Federal political committees with which 
ASDC has been associated. One of the two DNC phone lines tapped by the "Wattreate burglars" in 1972 was 
assigned to ASDC's then-executive director. Weft3 v. Lid@, 186 F.3d 505,S 12 (4*-Cir. 1999). 

ASDC has been the apparent connected organization of other committees that arc or have been registered 
with the Commission; these committees either held .themselves out as joint fundraising representatives or acted in 
imponant respects like joint fundraising representatives. These committees include ASDCIDemocratic Victory 
Fund, Americans for ChangeIASDC, and Dollars for Democrats. Dollars for Democrats, the most significant of 
these committees, originally registered with the Commission as a national committee of the Democratic Pany. On 
November 1 , 2002, the committee changed its address from that of the DNC to the law firm of Sandler. Reiff and. ' 

Young, which is also the address listed for DSPO. 

. 

34 
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ASDC also hashad, over the years, a non-Federal account or accounts. At'times since 

. 

. ' 

I ,- 
1991, ASDC . .  has reported its non-Federal activity to the C o d s s i o n  as a national party 

committee would have done under the allocation regulations that existed prior to BCRA, at other 

times, it has not reported nowFederal activity to the Commission, as if its non-Federal accounts 

were analogous to those of a state party committee. It consistently reported non-Federal, activity 

to the Commission between the 2000 June Quarterly Report and the 2002 Ye'ar-End Report. 

Monconsistedy between 1991 and 2002, ASDC-Federal allocated administrative expenses 

between Federal and non-Federal funds; during that period; when it allocated expenses it always 

allocated them according to the fixed percentage ratio that was then applicable to national party 

committees, rather than the ballot composition ratio that was then applicable to state party 

 committee^?^ ASDC-Federal's 2003 February Monthly Report, covering activity during January 

' 

2003, reported all expenses as'made fiom entirely Federal funds. 

B. ' LePal Analysis 

1. Establishment, Financing, Maintenance and Control of DSPO 

a. Relationship Between DSPO and ASDC 

To determine whether a sponsor directly or indirectly controls an entity, the Commission 

examines a number of factors in the context of the overall relationship between the sponsor and 

the entity, including whither a sponsor has common or overlapping membership, oficers, or 

employees with the entity that indicates a formal or ongoing relationship between the sponsor 

and the entity, 11 C.F.R. 6 300.2(~)(2)(iv) and (v). 

In response to an RFAI, ASDC asserted not merely that it allocated its own illocable expenses using the 
national party comminee ratio but that "any expenses that may be incurredby the DYC. including office rent and 
supplies, on behalf of ASDC are also paid for on the same federalinon-federal ratio." 

35 
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1 Applying sixnilar factors h the affiliation context, the Commission recently issued an . ' 

... '9 2 Bdvisory opiniok that fbund two organizations a l ia ted  where (1) 71% ofthe members of one 

organization were memben of thesecond, (2) membership in the second was a prerequisite for 
.--. 

3 

4 holding office in the first, . .  and (3) only one person currently served on the boards of directors of 

5 both organizations. Advisory Opinion 2002-15 at 9 and n.6 (approved February 13,2003) 

% .  6 
t 
3 7 
4 
a 8 

0 
2 9 natiod association"). 
f 

f 

(citing A 0  1995-12, where "theCodssion determined that a state association was affiliated 

with a related national association where 83 percent of the national mqnbers were members of 

the State association and 65 percent of the State association members were members of the 

e 

In this case the membership of DSPO and ASDC appear not merely to overlap, but to be 

identical. While the state parti& themselves are the'nominal "members" of DSPO, their voting 
. .  

10 

11 
9 
d 

'I . I 

2 .J rights within the organization are to be exercised by the chair and the next-highest ranking 

13 

1'4 

15 

16 

ofIiCer of the opposite gender of each state party, who are also the "membership" of ASDC. 

Moreover, major offickrs of DSPO hold identical positions with ASDC. Cannichael, for 

example, is president of both organizations. Fishman, who is ASDC-Fedexk's treasurer of 

record and.one of three paid ASDC staff members, is listed 8 DSPO's custodian of records and 

17 contact person. Additionally, Malcolm, DSPO'S treasurer, holds herself out as having the same 

18 position with ASDC. 

19 Under these circumstances, where the memberships of two organizations are identical, 

20 the purposes they serve are closely related, and there appears to be substantial overlap not merely 

21 in the identities of key officers and employees but in the offices they hold or roles they play in 

22 the organizations, there should be no doubt in the absence of any other evidence that the older 

I 
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organization established, finances, maintains or controls the other. For all practical purposes, 

ASDC and DSPO appear to be the’same organization. 
..- . .. 

. .  
b. Relationship Between ASDC and the DNC 
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24 

Since before the establishment of the Commission, the DNC has provided material 

support to ASDC in the form of office space and supplies. support appears to have 

continued until at least January 2003, when ASDC-Federal changed its address. The relationship . 

’ between ASDC ind the DNC is also e6dcnced by ASDC’s response to an RFAI, in which 

ASDC specifically stated that the DNC was an affiliated ujmmittee. An entity is’a subordinate 

committee of a national party committee if it is “afliliated With, and participates .in, the official 

party structure’of the national committke.” E&J at 49092. Subordinate committees are by 

definition “established, financed, maintained or controlled” by the corresponding national party 

committee.” Id. at 49093. 

The Democratic Party’s highest govemhg documcnt, its charter, specifically provides 

that the president of the ASDC shall be a Vice chair of the DNC: Charter of the Democratic 

party of the United States, Article III, 6 l(e). All of ASDC’s members are members of the DNC; 

indeed, the class of persons eligible for membership in ASDC (and who exercise their state 

party’s voting rights in DSPO) is the same class of persons as the very first class of ex oflcio 

DNC members provided for by the Democratic Party’s charter. Id., Article 111, 0 2(a). ASDC’s 

members comprise 112 of the 440 total members of the DNC. Thirteen of these ASDC members 

also happen to be members of the DNC’s Executive Committee, “which shall be responsible for 

the conduct of the Democratic Party subject to this Charter, the National Convention, and the 

[DNC].” Id., Article IV, 6 I .  
. .  

In short, by its own admission, ASDC and its members “have an important role in” the 

offrcial party structure of the Democratic Party. ASDC Comments at 3. Accordingly, the 
. - ... 
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'information available at this lime leads to the ConclUsion that ASDC is "afEliated with, and. 

participates in the official party structure o r  the DNC. Consequently, by definition ASDC 
- 

appears to be "established, financed, maintained or controlled" by the DNC?6 

c Relationsblp Between DSPO and DNC 

The remaining question is, if a subordinate committee of a national party committee, such . 

as ASDC, itself establishes, finances, maintains or controls q entity, such as DSPO, do the non- 

Federal funds bar of 2 U.S.C. 0 441i(a) and the reporting requirement of 2 U.S.C. s 434(e)(1) 

apply to the seconddegree organization? 

Section 441i(a)(2) applies to entities that are "directly or indirectly" established; 

financed, mhntained or contdied by national party committees. In applying the phrase "or . 

indirectly," it is important to keep in mind that the criteria at 11 C.F.R 0 300.2(c) are drawn 

from the criteria for determining whether two entities are Siliated. The original purpose of the' 

Act's affiliation provision was anti-proliferation - that is, preventing the undermining of the. 

Act's contriiution lhdadons through the easy expedient of fonnhg multiple, nearly identical 

1 

political coqunittees. The phrase "or indiiectly" embodies, among other things, similar anti- . .  

proliferation principles. An organization that is itself subject to the bar on non-Federal funds by 

virtue of being a subordinate committee of a national party committee should not be able to . 

evade the bar by the simple expedient of establishing an alter ego any more than its gwn parent 

Some of the evidence discussed in this section. such as the 2000 RFAI response and the information fmm 36 

ASDC's comments on the "Sofl Money** rulemaking, predates November 6,2002. However, ASDC has not 
amended ASDC-Federal's Statement of Organization, sought an Advisory Opinion, made a public statement, or 
apparently takin any other action to change or renounce this admission of aifliation. Additionally, this information 
differs in a fundamental way fiom the pre-November 6,2002 information that could not k considered with respect 
to the Leadership Fonun. The information about the Forum consisted of discrete acts. or comments describing 
discrete acts, which occurred prior to November 6. By conuast. the pre-November 6 information with respect to 
DSPO illuminates st~uctural ties ha t  continued beyond Kovember 6. such as the provisions in the Democratic Parry 
charter relative to the ASDC president and the stale pmy chairs and vice chairs, and the apparent continued sharing 
of ofice space between ASDC and DNC until at least January ZOO?. 

-. 
. .  
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2 

3 

could. Therefore, because . . .  DSPO appears to be i n k &  "estab~shed, financed, maintained. or . ' . 

controlled" . .. cy the DNC, within the meaning of 2 U.S.C. 0 441i(a)Q), DSPO is thus subject to 

the non-Federal funds bar of 2 U.S.C. 0 441i(a) and the reporting reqUiremcnts of 2 U.S.C. 

. ' .  
-. . .  - . .  

4 # 434(e). 
. .  

5 . 2. Consequences of Establishment, Financing, Maintenance or Control 

6 
. .  

a. Non-Federal Funds . 

7 

8 

. The media accoun~ at Exhibits A, C and H to the complaint state explicitlythat DSPO 

was established to be an organization that could accept non-Fedd h d s .  In particular, the New 

9 York Times article' at m i i t  A asserts that the Times obtained a document distributed on 

10 

11 

.2 
\ 

13 

14 

15 

16 

17. 

October 15 to persons who had previously donated to the DNC non-Federal accounts in which 

DSPO was described as a vehicle for continuing to raise and spend non-Federal money after 

BCU'S effective d'ate. 

By contrast, DSPO's response, dated Januaj 9, asserts that DSPO has b m  its founding 

been, in practical terms, nothing more than a paper shell. It states that 'at least as'of Jan-' 9, 

DSPO had yet to @se or spend its first penny of any type of funds, Federal or non-Federal. It. 

also represents'that as of hfdate'no final decisions had been made concerning what kind of 

money DSPO would raise, what activities it would engage in, or whether it woul'd ever be 
. 

18 

19 

activated at all. This Ofice h e  found nothing in the public record that contradicts DSPO's 

explicit representations that notwithstanding the pre-November 6 statements attributed to Mr. 

20 

2 1 

McAuliffe, it has yet to decide whether it will engage in activities that BCRA would prohibit if it 

were found to be subject to 2 U.S.C. 0 44 1 i. Additionally, this pending enforcement matter put 

22 DSPO on notice that raising funds may violate the Act. Viewed in light of all these 

j23 

24 

circumstances, there is no indication that DSPO is about to violate 2 U.S.C. 6 441'i(a). 

Therefore, this Office recommends that the Commission find no reason to believe that DSPO, the 
. -  . -  _. 
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DNC, cannichael or McAdiffe have violated 2 U.S.C. 6 44 1 i(a) in connection with this 

matter?' 
- 

b. Reporting 

For similar reasons, this Office recommegds that the Commission find no reason to 

believe that DSPO has Violated 2 U.S:C.' 0 434(e)( I). DSPO has had no receipts or 

disbursements to report, and does not appear to be about to do so. DSPO's articles of . 

incorporation state that it intends to.operate as a Federal political committee, and the DSPO or 

DNC document obtained by the New Yo&. Times also purportedly stated that the DSPO would 

have the same "legal status" as a state party. Thus, DSPO may have intended to eventually 

. comply with the reporting requirements of 2 U.S.C. 6 434(e)(2). However, for the reasons 

described above, DSPO appears'to be indirectly established, financed, maintained or controlled 

by the DNC; therefbre, when and if it becomes required to register and report, it will be subject . 

to Section 434(e)(1), not Section 434(e)(2); 

V. .RECOMMENDATIONS 

. 1. Find no reason to believe that the Leadership Forum, Susan Hirschmann, or L. William 
Paxon have violated 2 U.S.C. 55 441i(a) or 434(e). 

3. Find no reason to believe that the Democratic State Parties Organization has violated 
2 U.S.C. 58 441i(a) or 434(e). 

' 

'' Should the Commission adopt this recommendation and this repon's reasoning supporting it, neither 
DSPO, the DNC, nor anyone else should make any mistake about the meaning of the finding. For the reasons 
described in this report, thcrc is presently enough information to conclude that DSPO is directly established, 
financed, maintained or controlled by ASDC and is therefore indirectly established, fmnccd. maintained or 
controlled by the DNC. Accordingly, before DSPO accepts any non-Federal funds, it would be well advised to 
obtain an advisory opinion pennitring it to do so and to present, in a request for such an opinion, evidence that either 

. its relationship with ASDC or ASDC's relationship with the DNC has changed from that described in this report. 
See 11 C.F.R. 6 300.2(~)(4). 
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'4. Find no.re&on to believe that the DNC Services CoxpfDemocratic National Committee. . , 

. .T. 
b;..:..Y 

and A&ew Tobias, 
2 U.S.C. 6 441i(a). 

Approve the appropriate letters. 

treasurer; Joseph Canhichael or Terry McAuliffe have violated 

. .  . .. . .  

5. . 

6. Close the file. 
. .  

. .  

I 
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Date. . 

@- 2/.-' 
Lawrence H. Norton a .  

General Counsel 

. .  . ' Associate Gend-Counsel 

. .  
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Other StaEAssigneck Brant S. Levine \ 
Attachment: 
1. November 21,2002 letter h m  the Leadership Forum requesting advisory opinion 
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